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The failure of a corporate 
enterprise routinely ends with bitter 
intracompany acrimony and “fight to the 
death” litigation - commonly waged 
between equity holders and directors 
who were at the helm of the distressed 
company immediately prior to or during 
its collapse.  The focal point of these 
battles generally centers on acts and/or 
omissions by those directors pertaining 
to the company’s financial affairs or 
corporate direction.  These situations are 
often intensified when the failing entity 
is a closely held corporation and the 
individuals responsible for its corporate 
management and policy serve in dual 
capacities as both shareholders and 
directors.  The dynamic becomes even 
more contentious when those same 
shareholder-directors have engaged in 
transactions with the company.   
 

This scenario is illustrated in the 
recent Alaska Supreme Court decision of 
Brooks v. Horner.1  In Brooks, a 

                                                
*  The author had no involvement on behalf of 

any party in the principal case discussed in 
this article.  Nothing in this article shall be 
deemed to constitute legal advice or create an 
attorney-client relationship with any party. 

 

shareholder-director of a closely held 
corporation unsuccessfully raised breach 
of fiduciary duty claims against other 
shareholder-directors who purchased the 
company’s sole asset.  Both the trial 
court and Alaska Supreme Court, 
however, rejected the plaintiff’s claims.  
This rejection appeared to be based 
largely on the plaintiff’s abdication of 
his directorial duties, his approval of the 
transaction in dispute and the fairness of 
the transaction to the company.   

 
Background 

 
Financial Distress & Shareholder 
Action 

 
In 1991, the plaintiff, Ronald 

Brooks, and the defendants, Joann 
Horner and Helen Warner, formed a 
closely held corporation.  The parties 
were also the corporation’s only 
shareholders and directors.  The 
corporation’s sole asset was a group of 
contiguous mining claims in rural 
Alaska.  By 2009, however, the 
company was facing severe liquidity 
                                                                 
1  No. S–15341, 2015 WL 1119542 (Alaska 

Mar. 13, 2015). 
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issues, having no revenue, de minimis 
cash reserves and existing accounts 
payable.  As a result of these financial 
issues, the parties decided, at the 
company’s annual shareholders’ 
meeting, to dissolve the company and 
sell its sole asset.  The parties appointed 
defendant Horner to supervise and direct 
the company’s wind down.2  The parties 
also agreed by shareholder vote to set a 
minimum bid price and bid deadline 
(subject to extension) for the asset sale. 
 
Marketing Efforts & Bid Scarcity 

 
As part of the company’s 

marketing efforts, the defendants 
contacted a third party engineer to 
conduct an advertising campaign.  They 
were advised, however, that advertising 
in mining periodicals would be 
expensive and not provide the company 
the return in exposure it sought for the 
sale.  Instead, the engineer suggested 
that they develop marketing materials, 
including a sales brochure and compact 
disc, with relevant information about the 
company’s asset.  The defendants 
created the suggested marketing 
materials and distributed them at mining 
conventions. 

 
In conjunction with the sale, the 

defendants and the company’s counsel 
also established (i) a deadline for 
interested bidders to establish – through 
a “financial pre-qualification letter” – 
proof of their financial ability to 
consummate the sale, and (ii) a deadline 
for bids.  The company’s counsel also 
created a confidentiality agreement and a 

                                                
2  Plaintiff is believed to have advised 

defendant Warner that he would not have 
time to be involved in the dissolution process.  
See Brooks v. Horner, 2015 WL 1119542, at  
*1. 

disclaimer of liabilities for any data 
inaccuracies contained in the marketing 
materials.   
 

The defendants’ marketing 
efforts, however, failed to garner any 
real interest from prospective bidders.  
In fact, the only party that expressed 
interest in acquiring the asset ultimately 
decided against placing a bid.  

 
Concerned with the lack of 

interest in the sale, the inability to wind 
down the company and an additional 
year of funding out-of-pocket corporate 
expenses, the defendants formed a joint 
venture and submitted their own bid for 
the asset.  Although the defendants’ bid 
exceeded the minimum bid price and 
was submitted before the bid deadline, 
they failed to submit their financial pre-
qualification letter before the deadline 
set for delivery of the letter. 

 
Approval of the Sale & Plaintiff’s 
Change of Heart 

 
Following the bid deadline, the 

plaintiff and defendants held a meeting 
wherein the parties discussed the 
marketing process and the defendants’ 
bid.  During the meeting, the company’s 
counsel advised the parties that the 
defendants’ bid represented a conflict of 
interest.  Notwithstanding the conflict 
issue raised by counsel, the parties 
unanimously voted to approve the sale to 
the defendants.   

 
Two months later, the plaintiff 

sent a letter to the defendants objecting 
to the sale and demanding that the 
bidding be reopened.  The defendants 
refused and the plaintiff commenced an 
action against them to unwind the sale. 
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In his lawsuit, the plaintiff 
alleged that the defendants had breached 
their fiduciary duty to the company in 
the marketing and sale of the company’s 
asset, concealed and misrepresented 
material facts and usurped a corporate 
opportunity.  The trial court disagreed 
with the plaintiff, finding that although 
the sale represented a conflict of interest, 
the defendants overcame the conflict. 

 
The Alaska Supreme Court’s Analysis 
  

In affirming the trial court 
decision, the Alaska Supreme Court 
began its analysis by examining the 
defendant-directors’ duties under Alaska 
law and the application of the business 
judgment rule.3 The court, however, 
noted that because the transaction 
involved director self-dealing, the 
defendants were not entitled to the 
deference afforded to directors under the 
business judgment rule.4  Rather, the 
                                                
3  The business judgment rule “is a 

presumption that in making a business 
decision the directors of a corporation acted 
on an informed basis, in good faith and in 
honest belief that the action taken was in the 
best interests of the company.”  See Aronson 
v. Lewis, 473 A.2d 805, 811 (Del. 1984); see 
also Brooks, 2015 WL 1119542, at *3 n.8 
(“‘The essence of the [business judgment] 
doctrine is that courts are reluctant to 
substitute their judgment for that of the 
board of directors unless the board’s 
decisions are unreasonable.’” (quoting 
Henrichs v. Chugach Alaska Corp., 250 
P.3d 531, 537 (Alaska 2011) (alteration in 
original)). 

 
4  Under the “entire fairness” doctrine, a self-

dealing transaction must be justified under 
both elements of “a two-pronged inquiry 
into the fair process and the fair price of the 
transaction.” Solomon v. Armstrong, 747 
A.2d 1098, 1112 (Del. Ch. 1999), aff'd, 746 
A.2d 277 (Del. 2000). “The burden of 
proving entire fairness is often a daunting 
task, involving a standard so exacting that it 

defendants would have to establish that 
the:  (i) material facts as to the 
transaction and the directors’ interest 
were fully discussed or known to the 
plaintiff; (ii) board approved the 
transaction in good faith without 
counting the defendants’ votes and 
(iii) transaction was just and reasonable 
to the corporation at the time it was 
authorized or ratified.5  

 
 First, the court found that the 

plaintiff was aware of all of the material 
facts before he voted to approve the 
asset sale to the defendants, including 
the minimum bid price, the marketing 
efforts and the state of the market for the 
asset.  The plaintiff alleged that the 
defendants did not provide him with all 
material facts, as he was unaware that 
the defendants did not provide a 
financial pre-qualification letter before 
the deadline set by the parties.  The court 
found this to be immaterial.  It 
concluded that a reasonable director 
would not have deemed the missed 
deadline important - especially where 
the defendants ultimately submitted their 
financial pre-qualification letter with 

                                                                 
ordinarily, but not invariably, results in a 
finding of liability.”  Adelphia Commc’ns 
Corp. v. Rigas (In re Adelphia Commc’ns 
Corp.), 323 B.R. 345, 385 (Bankr. 
S.D.N.Y. 2005) (internal quotation marks 
and citations omitted).   Indeed, directors 
involved with a self-dealing transaction are 
“required to demonstrate their utmost good 
faith and the most scrupulous inherent 
fairness of the bargain.”  Weinberger v. 
UOP, Inc., 457 A.2d 701, 710 (Del. 1983). 

 
5  Brooks, 2015 WL 1119542, at *3 (citing 

AS 10.06.478(a)).  This standard is 
analogous to the “entire fairness” test 
routinely utilized by courts to analyze the 
propriety of interested director transactions. 
See also id. at *3 n.9. 
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enough time to be adequately evaluated 
before the bid deadline. 
 

Second, the court rejected the 
plaintiff’s arguments that the vote on the 
transaction was void because he did not 
receive proper notice of the meeting and 
he lacked authority regarding the 
company’s dissolution.  The court noted 
that Alaska’s statutory notice 
requirements for director meetings were 
trumped by the company’s bylaws, 
providing that director attendance and 
participation at a meeting (other than 
attending to object to the meeting) 
waived any notice requirement.6  

 
The court also disregarded the 

plaintiff’s argument that he did not have 
authority to dissolve the company as a 
director.  The court specifically found 
that although the meeting to approve the 
sale was a directors’ meeting, the 
plaintiff had previously authorized the 
dissolution and wind down of the 
company in his capacity as a 
shareholder. 

 
Lastly, the court found that 

although conflicted, the defendants 
established that the transaction was “just 
and reasonable” as required under 
Alaska law.  In analyzing Alaska’s “just 
and reasonable standard” with the 
“entire fairness” test, the court found 
that the price offered by the defendants 
was above the minimum bid price set 
and approved by the parties, and was “no 
less favorable to the corporation than 
would have been required if the deal had 

                                                
6 Because the defendants’ votes on the 

transaction were conflicted, they could not 
be counted.  Accordingly, the plaintiff’s vote 
was the only vote that could have approved 
the sale.  

 

been made with strangers.”7  Further, the 
court found that not only did the plaintiff 
delegate his directorial wind down 
duties, but was also fully aware of the 
marketing strategy when he voted to 
approve the sale.  The court also found 
that there was no evidence that the 
liabilities disclaimer prepared and 
provided to interested parties in 
conjunction with the marketing materials 
chilled bidding as alleged by the 
plaintiff.   

 
Conclusion 
 

The Brooks decision is not 
remarkable in that it validates a 
shareholder-director transaction with a 
closely held company where those 
insiders satisfied their burden of 
establishing the entire fairness of the 
transaction to the corporation.  Rather, 
the case is a cautionary tale for director-
shareholders of closely held companies, 
who abdicate their directorial duties 
and/or otherwise approve a conflicted 
transaction – specifically, it highlights 
their potential inability to subsequently 
challenge these types of transactions.  
 

                                                
7  Brooks, 2015 WL 1119542, at *6.  


